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COMMENTS ON PENNSYLVANIA DEPARTMENT OF ENVIRONMENTAL PROTECTION'S
PROPOSED REVISIONS TO 25 PA. CODE CHAPTER 78, SUBCHAPTER C

March 14,2014 RECEIVED

Environmental Quality Board MAR 14 2014
Rachel Carson State Office Building, 16th Floor

400 Market Street n
Harrisburg, PA 17101-2301 R EViEW Comramia Ry

Re: Comments on Proposed Amendments to 25 PA.CODE CH. 78, Environmental Protection Performance
Standards at Oil and Gas Well Sites [43 Pa.B. 7377-7415]

To Whom 1t May Concern:

Noble Energy, Inc. appreciates the opportunity to submit the following comments in response to Proposed
Amendments to 25 PA.CODE CH. 78, Environmental Protection Performance Standards at Oil and Gas Well Sites.
We also support in general the comments made by the Marcellus Shale Coalition and the oil and gas trade
associations that have submitted comments on behalf of the industry,

Noble Energy, Inc. (Noble) is a leading independent energy company engaged in worldwide oil and gas exploration
and production. We operate primarily in the Marcellus Basin, Rocky Mountains, and despwater Gulf of Mexico
areas in the United States, with key international operations-offshore lsrael and West Africa.

Noble has four general suggestions regarding the Pennsylvania Department of Environmental Protection’s proposed
revisions to 25 Pa, Code Chapter 78, Subchapter C: (1} the revisions should be more performance-oriented and less
prescriptive; (2) they should include a streamlined approval process; (3) they should provide additional opportunitics
for variances; and {4) nwre attention should be devoted (o their implementation. This list is not exhaustive, but is
intended to highlight major issues that bave received timited attention to daie and are critical to the successful
regulation of unconventional oil and gas development. Noble's suggestions are based upon its experience in other
states as well as Pennsylvanis and gre supported by-a variety of government directives and guidance documents,

From a regulatory standpoint, these four issues can create a number of unintended and adverse
consequences for the Department. For example:

+ the prescriptive nature of the revisions can discourage operators from seeking
superior environmental solutions, impede the use of new practices and
technologies, and foster resistance;

»  the lack of a streamlined approval process can add uniproductive costs, incredse
delay and frustration, and distract the Depaitment and operatoss from equally or
more important issties;

» the limited opportunities for variances can reduce flexibility, conbtrain
innovation, and Himit the Deparunent’s ability to betier balance prescription and
performance; and

» Insufficient attention to implementation can undermine compliance and create
unnecessary disruption,

Nobile’s suggestions are intended to help avoid these problems and are further discussed below.
TIANG nted,

There is widespread agreement that, to the extent feasible, regulations and standards should be performance oriented
rather than prescriptive, As the Department’s Policy for Development, Approval and Distribution of Regulations
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explains: “To the extent possible, regulations should focus on achieving the desired level of environmental
performance. Maximum flexibility to achieve the desired outcome should be encouraged rather than prescribing
specific technologies or equipment.” At the federal level, this approach is mandated by Executive Orders 13563 and
12866 (“to the extent feasible, specify performance objectives™); at the state level, it is reflected in the Interstate Qil
& Gas Compact Commission’s Adverse Impact Reduction Handbook (“individual approaches must be tailored to
local or regional circumstances”); and at the international level it is touted in the International Energy Agency’s
Golden Rules Report (“performance-based regulation can work better in many areas, particularly for an industry in
which technology is changing quickly™). As these authorities recognize, performance-oriented regulation can
encourage efficiency and creativity and generale more win-win solutions. It can slso maximize Hexibility, facilitate
lower cost solutions, respond belter to market circumstances, and reduce resistance and resentment, This is
particularly important for unconventional oil and gas development, where strategies for protecting the environment
and minimizing impacts are constantly evolving as illusirated by recent developments in pit-less drilfing, green
completions, fluid recycling, and facility consolidation.

Although some of the Department’s proposed revisions are performance oriented, many are highly prescriptive. For
example, many of the waste management revisions impose detailed and specific requiremients and mandate
particular actions and equipment. Examples of these revisions include those proposed for sections 78.57 {production
Auids), 75.5%a (impoundment embankments), 78.5%b (freshwater impoundments), 78.5%¢ feentralized

78.68b (temporary pipelines), 78.70 (road-spreading of brine), and 78.70a (pre-wetting, anti-icing and de-icing), In
addition to imposing unnecessarily specific requirements, some of these revisions may have unintended
consequences. For example, the proposed revisions for centralized impoundments and temparary pipelines may
impede the implementation of environmentally-beneficial medsures such as fligd recycling and centralized water
management. Modifying these revisions to nake them more performance oriented would benefit all parties.

Streamliining.

Streamlining the approval process can likewise increase efficiency and reduce resistance and resentment. [ecan-also
avoid unnecessary delay, decrease costs, and allow operator and agency personnel to devote more atténtion to
important issues. This too is panticularly important for unconventiondl oil and gas development, which requires
timely and relisble approvals because of the substantial investroents and extensive work required. In its recent
follow-up review of the Pennsylvania oil and gas regulatory program, the State Review of Oil and Natural Gas
Environmental Regulations, Inc. ("STRONGER”) recommends that the Department “consider developing &
streamlined permitting process.” This is consistent with STRONGER's current guidelines, which provide that
similar requirements of multiple agencies should “be combined where feasible™ and that the permitting process
should “involve prompt consideration and response to-applications.” It is also consistent with Executive Order
13563, which directs federal agencies to promote “coordination, simplification, and harmonization” in their
repulatory requirements.

The Department’s proposed revisions add a number of new consultation, nformation- gathering and submittal
requiremnents, which could delay the approval process and make it less predictable. For ekample, section 7815
{application requirenients) would mandale copsultation with the Pennsylvania Natural Heritage Progrativand various
public resouree agencies, section 78.52a (abandoned and orphaned well identification) would require review of farm
ling-maps and submittal of a questionnaire to landowsers for an unspecified period of time, section 78.55 (control
and disposal planning) would necessitate filing a préparedness, prevention, and'contingéncy plan, section 78.69
{water management plans) would mandate submitfal of 2 watér management plan, and various other regulations
would require individual applications for various types of waste management. These revisions make it even more
important for the Department to develop a streamlined and consolidated approval process, which simplifies
applications and expedites approvals.

Variances.

Variances can enable operators to use new technologies and practices, which are morg efficient and éffective than
what is prescribed by regulation. This can promote creativity and problem solving, avoid delay, and reduce costs,
while still providing equivalent protection for the envitonment. Adding an appropriate variance process is alsoa
way 10 create additional flexibility and make a prescriptive regulatory program more performatice otieited. This'is
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important for unconventional oil and gas development for the reasons previously stated. The recent follow-up
review by STRONGER notes that “the state program should have some flexibility” and recommends that the
Department “clarify conditions under which variances will be considered.” The current STRONGER guidelines
similarly explain that “in order to accommodate regional, area-wide, or individual differences within a state, it is
appropriate for site-specific walvers or variances to be allowed for good cause shown,”

The Department has a process for allowing waivers from certain setback distances and well casing, plugging, and
equipping requirements. In addition, the proposed revision to section 78.56 (lemporary storage) would allow the
Department to approve alternative standards for such storage which provide equivalent or greater protection,
However, there is no general variance provision that would apply fo the other regelations in Chapter 78, Subchapter
C. Nor do the other proposed revisions provide for the approval of alternative standards or practices, except with
respect to setback distances. Adding a general variance process or incorporating variance language into more of the
revisions would remedy this omission and help to make the regulations more performance oriented.

Implementation,

Responsible implemeniation of regulatory revisions is critical to achieving agency objectives, promoting industry
compliance, minimizing economic disruption, and avoiding unintended consequences. Agencies need to implement
major revisions in a thoughtful and deliberative manner, which may require them to phase in new requirements
gradually, provide special training to staff, operators, and other stakeholders, issue guidance and interpretive
documents, respond to new information, and develop and apply new metrics. Otherwise, regulatory revisions can
create unnecessary confusion and conflict that harms both the regulatory program and the regulated industry.
Pennsylvania Executive Order 1996-1 directs that *[cJompliance shall be the goal of all regulations.” This direction
is echoed in the Department’s Policy for Development, Approval and Distribution of Regulations, which also
requires the Department to develop compliance assistance programs to help small businesses and to address the
subject of compliance assistance in the regulatory preamble.

The Department’s Draft Notice of Proposed Rulemaking provides only a cursory discussion of this subject. Tt states
that the Department plans to schedule training sessions for the oil and gas industry and that the Department’s fiéld
staff will provide technical assistance and field-level direction. But it does not address when the pew requirements
will be implemented, how the Department will -ensure that they are applied consistently, what new guidance or
training materials will be prepared, how the Department will address new issues that arise, or how the Department
will measure its success in promoting compliance. More attention to and information on the implementation process
would benefit both the Department and the industry,

Noble Energy, Inc. appreciates the opportunity to comment on the proposed revisions to 25 PA. Code
Chapter 78, Subchapter C. Included with this letter, is an attachment outlining additional specific concerns and

Kevin Haasford
EHSR Manager
Noble Energy, Inc.

ce: E. Christopher Abruzzo, Secretary, Departient of Environmental Protection
Patrick Henderson, Energy Executive, Governor's Gffice of Policy & Planning
Scott Perry, Députy Secretary, Office of Oil and Gas Management, Department of Environmental
Protection
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Noble Energy, Inc. 8pecific Comments and Suggested Amendatory Language for the proposed
Chapter 78 Regulation

§78.1 Definitions.

ek

4 ared of earth dxstur aiice activity where rod ravel sand Loil or similar material is

The definition of “Borrow pit” as proposed would inadvertently classify all oil and gas activity locations as borrow
pits, since any construction involves some level of earth disturbance, This would add additional and unnecessary
permitiing and bonding obligations under other applicable laws as referenced in the proposed Section 78.67. As
such, Noble supports the MSC’s suggested definition below:

“Borrow pit ~ An area of earth disturbance activity where rock, stone, gravel, sand, soil, or similar material
ix excavated for construction of well sites, access roads or facilities that are related to oil and gas
development. This definition does not include specific well sites or activities otherwise permitted by the
Department under the Oil -and Gas Act.”

erin :
to-an intrastate or u_xterstatg transmisgiog pipeline,

As the proposed section 78 68(h) adds the applicability of the federal statue for gathering pipelines, 10 avoid
inconsistencies between state and federal laws, Noble recommends the proposed definition be struck and ‘instead
incorporate by reference the definition in 49°.CFR 192.3 and the guidance around jurisdiction for gathering lines in
49 CFR 1928,

Sk

Regulated substance—Any substance defined as a regulated substance in section 103 of The Pennsylvania
Land Recycling and Environmental Remediation Act (Act 2) (35 P.5. § 6020.103).

This definition in Act 2 was developed to assist those conducting cleanup operati(ms at brownfield sites throughout
the Commonwealth. The definition, which includes substances “covered by” six other named statutes, isoverly
broad and fails to provide the necessary guidance for reporting obligations that would be imposed under the
proposed Section 78.66(b). At a minimumn, the definition must be further clarified by reference to some known list
of substances, such as those found in Chapter 250.

L2 ]

Noble asks that the Department clarifies which activities the Department cansiders as part of “well location
assessment.” In addition, while this definition is provided, the similar phrase “oil and gas activities™ is also used in
numerous sections creating confusion as to whether different meanings are intended. Noble supports the MSC
comments and suggesied language regarding the need to clarify the use of the phrases *oil and gas operations” and
“oil and gas activities.”

L= x4
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[§ 78.15 Application Reguirements. ]

Noble is concerned that in this section the Department created an open-ended process, which lacks clear standards
for implementation, and does not properly balance the cost of permit conditions to protect public resoutves against
the benefits of these provisions. Noble concurs with MSC comments on this section and believes that the costof
gonsuliation and mitigation will be orders of magnitude higher than the Department estimates and must be
reconsideréd.

gk

78.15(d) The applicant shall provide proof of consultation with the Penusylvania Nataral Herltage Program
(PNHP) regarding the presence of a State or Federal threatened or endangered species where the proposed
well site or access road is located. If the Department determines, based on PNHP data or other sources, that
the proposed well site or access road may adversely impact the species or critical habitat, the applicant shall
consult with the Department fo avoid or prevent the impact. If the impact cannot be avoided or prevented,
the applicant shall demonstrate how the impacts will be minimized in accordance with State and Federal laws
pertaining to the protection of threatened or endangered flora and fauna and their habitat.

Noble supports MSC’s recommended modifications to this subsection in order to clarify the obligation of applicants:

“(d) The applicant shall utilize the Pennsylvania Natural Diversity Inventory (PNDI) to identify the
presence or absence of a State or Federal threatened or endangered species where the proposed-well gite or
access road is located and shall provide proof of notification and consultation with the applicable resource
agency regarding the screening for the presence of such species and their critical habitat inthe well permit
application. For purposes of consulting with the Department, if the proposed well site oraccess road will
have a probable adverse irapact on such species or their critical habitat, the applicant shall submita
proposed plan or measures to avoid, prevent, or minimize the impact in accordance with State and Federal
taws pertaining to the profection of threatened or endangered species and their habitat. An applicant’s
submission of the proposed plan or measures concludes the information required to be submitted to the
Depariment pursuant to subsection (b).”

ik

78:15(f) An applicant proposing to drill a well at a location listed in paragraph (1) shall notify the appliesble
resource agency, if any, in accordance with paragraph (2) and provide the information in paragraph (3) to
the Department in the well permit application,

(1) This subsection applies if the proposed surface Jocation of the well is located:
¢} in or within 200 feet of 1 publicly owned park, forest, game land or wildlife area,
{ii) in or within the corridor of a state or national scenie river,
{iil) within 200 feet of a national nataral landmark.
¢iv) in a location that will impact other critical communities. For the purposes of this section other
critical communities means special concern species.

Noble has significant concerns about this section, Act 13 did not include langnage or express intent 1o impose oil
and gas development restrictions based on undefined and waknown “other critical communities.” The Depariment’s
proposal in 78.15(f)(iv) equates other critical communities with special concern species without an adeguate basis in
fact or law, nor any ecological basis for equating “communities” with individual “species.”” Inaddition, the term
“special concern species” has no legislative or regulatory definition in Pennsylvania law; the Department hag no
statutory authority to define, designate or list any plant or animal ag 2 special concern species; and lastly, no State or
Federal agencies have used rulemaking to designate any species as “special concern species”™ in Pennsylvania. As
such, the language should be modified 1o focus on the well-established concept of critical habitats of threatened and
endangered species, Noble supports the suggested MSC’s suggested amendatory language: “Gv) in a Jocation that
will impact critical habitats of State or Federal threatened or endangered species.”
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78.15(g) If the proposed well, well site or accesy road poses a probable harmful impact tv a public resouree,
the Department may include conditions in the well permit to avoid or mitigate those impacts to the public
respurce’s current functions and-uses, The Department shall consider the impact of any potential permit
condition on the applicant’s ability to exercise its property rights with regard to the development of oil and
gas rescurces and the degree to which any potential condition may impact or impede the optimal
development of the oil and gas resources. The issuance of a permit containing conditions imposed by the
.Department pursuant to this subsection shall be an action that is appealable to the Environmental Hearing
Board. The Department shall have the burden of proving that the conditions were necessary to protect
against a probable harmful impact of the public resource.

Ngble is concerned that the proposed language of this section does not include any criteria, a¢ required by Section
3215(e) of Act 13, for the Department to utilize in the imposition of permit conditious to protect public resources.
The quality of the evidence required for the Department to determine that harm t6.a public resource is probable and
impose a condition in the permit must be clear and convincing: As such, Noble supports MSC’s suggested
amendatory language for this section.

L

§ 78.52. Predrilling of prealteration survey.

78.52(d) An operator electing to preserve its defenses under sections [208(d)(1)] 3218(d)(1)()) and 3218(d)(2)(§)
of the act [(58 P. 8. § 601.208 (d)(1))] (58 Pa.C.S. §§ 3218(d)(1)(i) and 3218 (d)(2)())) shall provide a copy of all
the sample results taken #s part of the survey to the Department by electronic means in a format determined
by the Department, and to the landowner or water purveyor within 10-business days of [receipt of the results]
completion of the survey. [Test]Survey results not received by the Department within 10 businéss days may
not be used fo preserve the operator’s defenses under sections [208(d)(1)] 3218(d)(1)(i) and 3Z18(d)(2)(D) of the
act [(58 F.'S. § 601.208 (A)(1))] (58 Pa.C.S. §§ 3218(d)(1)(i) and 3218.(d)2)(E).

Noble is concemed that the 10 day requirement is too short and will force additional unnecessary costs and that may
actually decrease the reliability of the résults. Typically these tests take two weeks for lab fo run the necessary
analysis, notwithstanding the time en route back and forth from the operator and then to the Department. n order
fora prudent operator insure compliancé with the deadline, it would be forced to havé survey analyses “rushed,”
which typically increases the cost bya magnitude of four and {ends 16 increase the number of lab errors and éample
errors as. well.  Additionally, an operation such as Noble’s, would require at least'onie. dedicated Full Time Eniployee
{FTE) to-manage this process within the required titme fmxm and possibly more, [t would be Noble’s snggestion
that the language be altered to say “10 business days upon receipt of résults.” In that case, additional language conld
beadded clarifying that an operatos cannot break ground until we Have confirmed receipt that landowner rectived
the résults.

L 2

78.52(g) The opeérator of an unconventional well must provide written notice to the lsndowier or water
purveyor indicating that the presumption ¢stablished under section 3218(¢) of the act (58 Pa.C.S. § 3218(c))
iy be void if the Inndowner or water purveyor refused to allow the operator access fo conduct a predrilling
or prealteration survey. Proof of written notice to the landowner or water parveyor shall be provided fo the
Department for the operator to retain the protections under sections 32181 and I218(A)}2)H) of the
act (58 Pa.C.8. §§ 3218(d)(1)(il) and 3218(d)(2)(i1)). Proof of written notice shall be presumed if provided in
accordance with section 3212(a) of the act (58 Pa.C.8. § 3212(a)).

In order o aveid undue delays from non-fésponsive landowners, the rule should provide a time frame by which a
landowner must respond to an operator’s notification of the desire conduct water sampling. Noble would
recommend that a language be added specifying that a landowner must act within 7 days of receipt of intent by
certified mail after which, refusal shall be présumed.
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Noble is concemed that the Departient’s database is not presently a'reliable source on which a regulatory
requirement can be based. The database does not have field GPS location coordinates for a large number of wells,
some coordinates have been detived from old maps and are ingecurate: Similarly, a requirement to consult
“applicable farm live maps, where accessible” in order to identify wells lacks the clarity required for a regulation. If
the Departimiént’s database could be sufficiently enbianced, a review of the database should be an adequate obligation
for well identification. However, the regulatory obligdiion should be focused on only those which dppear on the
Department’s database and which have a total depth that extends within 500 feet of the target zone t0 be perforated
or isolated for hydranlic fracturing. Lastly, it is'unclear how responsés o such questionnaires as proposed language
in § 78.52a(b)(3) would be directed and what obligations might fall on operators to verify information réceived.

Kk

§ 78.58. Control and disposal planning; emergency response for unconventional wells.

Noble recommends that the Department updates its oil and gas operators manual or develop guidelines specifically
for oil and gas that better reflects its current practice of requiring site specific information within a PPC plan and/or
tailor & template for-oil and gas specific PPC plans. Much of the “Guidelines for the Development-and
Tmplementation of Environmental Emeérgency Response Plans” docurent is outdated and does not necessarily apply
to oil and gas development,

o

§ 78.56. [Pits and tanks for t]T¢gmporary [containment] storage

78.56 (2) Modular aboveground storage stractures that are assembled on site may not be

utilized to store regulated substances without Department approval, The Department shall maintain a list of
approved modiilar storage structures on its website. The owner or operator shall notify the Department at
least 3 business days before the commencement of construction of these storage structures. This notice shall
be submitted electronically to the Department through its website and include the date the storage structure
instaliation will commence. If the date of installation is extended, the operator shall re-notify the Department
with the date that the installation will commence which need not be 3 business days in advance.
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As previously referenced m our general comments about the drawbacks of overly preseriptive language, it is Noble’s
suggestion that the Department strikes the language saying “The Department shall maintain a list of approved
modular storage structures on its website” and instead establish minimum requirements for modular aboveground
storage structures. This would maintain the Department’s desired standard, but allow operators flexibility to
determine the best availablesoptions at any piven time fortheir circumstances. Additionally, Noble asks that the
Department issues guidanee as to the approval process required for modular above ground storage structures
assembled on site.

L2

78,56(2)(6) Unless an individual is continuously present at the well site, operators shall equip all tank valves
and aceess lids to regulated substances with reasonable measures to prevent unsuthorized access by third
parties such as locks, opeén end plugs, removable handles, retractable ladders or other measures that prevent
access by third parties. Tanks storing freshwater, fire prevention materials and spill response kits aré
excluded from the requirements of this paragraph.

As previously referenced in our general comments about the drawbacks of overly piescriptive language, it is Noble's
suggestion that the phrase “such as locks, open end plugs, removable handles, retractable ladders or other measures
that prevent decess by third parties™ be stricken. The requirenient that operators take reasonablé measures 1o prevent
third party access provides clear direction while allowing operators {lexibility to determine the best protections for
their specific circumnstances, '

Rk

78.56(2)(7) The operator of an unconventional well site shall display a sign on or near the tank or other
approved storage structure identifying the contents, and containing an appropriate warning of the contents
such as flammable, corrosive or a similar warning.

As previously referenced in our general cominents about the benefits of streamlined program, Noble suggests that
the Department sirikes the language in 78.56(a)(7) which is duplicative of federal regulation. Operators are already
required by the Occupational Safety and Health Administration’s Hazard Communication Standard, which aligns to
the Globally Harmonized System of Classification and Labeling of Chemicals (GHS) Standard, and requires
operators 1w provide hazard information by puiting labels on contaifiers and preparing safety data sheets.

L]

78.56(a)(9)I(1) The pits] Pits shall be constructed with a synthetic flexible liner that covers the bottom and
sides of the pit. [The} {I]Liners used in a pit or other approved storage structures shall comply with the
following:

*edk

{iv) Adjoining sections of liners shall be sealed together to prevent leakage in accordance

with the manufacturer’s directions. The integrity of all seams of the adjoining sections of liner shall
be'tested prior to use. Results of the tests shall be available apon request. [If the operator seeks to use
a liner material other than a synthetic flexible liner, the operator shall submit a plan identifying the
type anid thickness of the material and the installation procedures to be used, and shall obtain
approval of the plan by the Department before proceeding.]

As previously referenced in‘our general comments about the drawbacks of overly préseriptive language, it is Noble's
suggestion that the entire prescriptive pit section be stricken and replaced with a specification that pits should be
lined with impervious liners with bottom above the measured groundwater table.  That requirement provides clear
direction while allowing operators flexibility to determing the best impenmeable liner for their site specific
circumstances. In addition, the language in the proposed Section 78.56(a)(9)(iv) requiring that all liner séams be
tested and available to the Department upon request would be challenging to implement.

*hK
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78.56(a)(16) The unconventional well operator shall notify the Department at least 3 business days before the
installation of the pit liner. This notice shall be submitted electronically to the Department through its website
and include the dateé the liner will be instalied. If the date of installation is extended, the operator shall re-
notify the Department with the date of instailation which need not be 3 business diys in advance, Notice is not
required if the licensed professional engineer or geologist that desigiied the well site submits & statenient on
forms provided by the Department certifying that the pit and the pit liner, as built, are compliant with this
section, This certification shall be snbmitted within 10 business days of installation of the pit liner,

itis unclear why an operator would be asked to notify the Department before the installation of the pit liner ag it
does not add any environmental protection, but doss add additional process burden on the operator and on the
Department. Noble suggests striking the language or at a minimum, that the Department provides clear explanation
of the benefit.of this requirement that justifies the additional obligation for the operator.

Fhk

T8.56(2)(17){d) [Unless a permit under The Cleas Streams Law (35 P. & §§ 691.1—691.1001) or approval
under § 78.57 or §'78.58 {relating to control, storage and disposal of production fluids; and existing pitsused
for the control, storage and disposal of production fluids) has been obtained for the pit,] [t]The owner or
operator shall remove or Till the pit within 9 months after completion of drilling, or in accordance with the
extension granted by the Department under séction [206(g)] 3216(g) of the act [{58 P. 8. § 601.206(2))! (58
Pa.C.S. 3216(g)) and § 78.65(d). Pits used during servicing, plugging and recompleéting the well shall be
removed or filled within 90 days of construction,

To account for the dynamics of an operation like Noble's where with ofie rig move we drill and ¢omplete every well
ona pad in' sequence, Noble asks that this section should be'clarified to read, “9 months after completion of the last
permitted well.” Additionally this subsection should acknowledge that pits used for onsite disposal of drill cuttings
or residual waste in accordancé with 78.61 or 78.62 do niot have to be removed and filled under this paragraph ().

R

§78.57. Conirol, storage and disposal of production fluids

{a) Unless a permit has been obtained under § 78.60{a} (relating to discharge requirements), the operator
shali collect the brine and other fluids produced during operation], service and plugging] of the wellina
tank|, pit] or a series of [pits or} tanks, or mher devnce apptwed by the Dcpartmmt for subsequent disposxi
OF Teuse, g es shallnoet e sids. :

of the well, Except as ailowed in this subchapter or otherwise appmved by the Department, the eperator
may not discharge the brine and other fluids on or into the ground or into the waters of this Commonwealth.

Noble has significant concern with this section which could be interpreted ag excluding the use of centralized
impoundments (§ 78.59¢). Centralized impoundments play a critical role in facilitating the cconomics to allow for s
robust water recycling program that provides relief to-waler use and disposal demands in the region, 1t hasbeena
stated goal for the Commonwealih to promote the responsible recycling and reuse of oil and gas wastes to reduce the
demand on fresh water resources for oil and gas development and operations. Conversely, if forced to abandon the
use of centralized impoundments for collecting produced water to stage for reuse, companies would bave to supplant
that storage with-a series of storage tanks that total a much larger footprint or turn to a greater use of freshwater.
Instead, Noble would recommend the MSC’s suggested language below:

*(a) Unless a-permit has been obiained under § 78.60(a) (relating to discharge requirements), the operator
shall collect the brine and other fluids produced during operation of the well in a tank or a series of tanks,
sentralized impoundment, or other device approved by the Department for subsequent disposal or reuse.
Open top structures shall not be used to store brive and other fluids produced during operation of the well
with the exception of centralized impoundments permitted under §78.59¢, Except ag allowed in thig
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subchapter or otherwise approved by the Department, the operator may not discharge the brine and other
fluids on or into the ground or into the waters of this Commonwealth.”

L2 .2

As previously referenced in our géneral comnients about the drawbacks of overly prescriptive language, it is Noble’s
suggestion that the prescriptive language be stricken. The requiremment for reasonable protection from unauthorized
acts of third parties should suffice while allowing the operator the flexibility to determine the best approach for each
particular circunistance that avoids inadvertedtly creating occupational safety concerns.

i XS

§ 78.58. |Existing pits used for the control, storage and disposal of production fluids.] Qpsite
progessing,

[For pits in existence on July 29, 1989, the operator may request approval for an alternate method of
satisfying the requirements of § 78.57(c)(2)(iii) (relating to control, storage and disposal of production
fluids), the angle of slope requirements of §. 78.57(c)(2)(v) and the liner requirement of § 78.57(c)(2)(vi)-—
{vii) by affirmatively demonstrating v the Department’s satisfaction, by the use of monitoring wells or other
methods approved by the Department, that the pit is impermeable and that the method will provide
protection equivalexat or superiar to that promded by § 78.57. 'l‘he operamr shall request approval under §
‘?8.5‘7(1:)(1) } {2 . : : g

The Department has maintained on several occasions that it is a goal for the Commonwealth to promote the

responsible recycling and reuse of oil and gas wastes 10 reduce the demand on fresh water resources for oil and gas

well development and operations. Noble shares this goal and believes regulations that encourage and facilitate this

practive will ultimately protect public health, safety and the environment, as well as be a benefit to the oil and gas

industry. As such, Noble suggests the language below 1o clarify that operators may conduct processing, recyeling

and beneficial reuse activities at well sites and related operations under the jurisdiction of the Department’s Office |
of Oil and Gas Management, f

“(8) The Department supports the processing, recycling, and beneficial reuse of fluids and other materials
generated by the development, drilling, stimulation, alteration, operation or plugging of oil or gas wells,
where the processing of the fluids or other materials for recycling or beneficial reuse will not result in
pollution of land or waters of the Commonweslth.

{b) Approval from the Department is not required for the following activitics conducted al permitted sifes
reldted 10 0il and gas development operations:

(1) mixing fluids with freshwater;

{2} acrating fluids;

3) filtering solids from fuids;

{4) physical removal of free phase hydrocarbors;

{8) the addition of biocides to reuse fluidy; or

(6) any other activity approved by the Department and posted on its website.”

10
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§ 78.59a. limpoundment embankments,

The Department is proposing new regulations for activities that have been implemented through forms, approvals,
and policies forseveral years. As previously referenced in our general comments section, Noble believes strongly
that a regulation must have flexibility to address changes that may become necessary to address unforeseen issues
that. may arise in the future including improvements in technology. If the rlemaking under these sections proceeds
to a final rule, Noble supporis the MSC's suggested language to instill performance based standards which allow
flexibility for innovation while maintaining-desired performance.

§ 78.59b. Freshwater impoundments

Noble is concerned that the proposed regulations have extensive new requirements for impoundments storing
freshater that are often unnecessary anid go beyond those any other industry fnust follow Tor storing fresh water.
Regulating freshwater impoundments for only the oil and gas industry, despite their use by many other industries, is
arbitrary and capticious. Noble suggests that freghiwater impoundments cither be removed from the proposed oil and
gas regulations, or Title 25 needs to be revised 1o regulate all persons, groups, or industries equally.

EL ]

This section requires the samé groundwater table determination practices for freshwater pits as for produced water
pits. These practices are not necessary for freshwater, provide no tangible benefit, and will.add additional cost in
time, resources; and capital funding 1o perform the studies required by this subsection. Noblesuggests that the
section be removed.

Freshwater impoundments, when not needed for operations and not wanted by the surface owner, should be restored
in accordance with applicable site restoration plans. ‘Additionally, to account for the dynamics of an operation like
Noble's where with one rig move we drill and complete every well:on a pad in sequence, Noble asks that the phrase
“completion of drilling” be changed to “completion of last well.” Lastly, Section 321 6{g) does not address
freshwater impoundments.

)
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As previously referenced in our general comments Noble beligves this section is an example where regulations and
standards should be performance oriented rather thah prescriptive.  The prescriptive nature of this section limits
operator. the flexibility to determine the best approach for each particular circumstance.

Sections 78.59¢(¢)(2-7) contains multiple references directing measurements, but clagity is needed as {0 the
measurement points. For example, between what to points should horizontal measurements be taken? Additionally,
section 78.59¢(c)(3) appears to have been copied from Pennsylvania's Solid Waste Regulations, which include this
provision due to the acidic nature of landfill leachate. Flowback, production brine, and other waters encountered
during operations afe pH peutral, however, and would not affect limestone in the same fashion. Additionally,
duplicative requiremhents for activities atready addressed through other regulatory programs should not beadded to
Chapter 78. Itis Noble’s suggestion that subsection (€)(3) be deleted.

See previous comment about the need for a measurement reference point. Additionally, the term “océupied
dwelling” needs to be explained as to whether it refers only to buildings occupied by human inhabitants or also
agticulture buildings which may house livestock, for example.

S

"The soil quality specified below may not be available on or near many proposed locations. ' Consequently, this
subsection should include an allowance for the use of alternative materials such as Geosynthetic Clay Liners (GCLs)
and/or soil amendments. Noble supports MSC’s suggested language for this section which reads, “A sub-base that
meets the following, or is otherwise approved by the Department:”

Noble is concerned that the both the soil compaction and the soil permeability testing and frequency-in the proposed
subsection are excessive.. Noble supports MSC's suggested amendatory language below:

12




n
= ggieergy

“8§78.59¢(e){vii) (C) No more permeable than 1.0 x 10-6 cm/sec. Laboratory standard Proctor and
permeability testing shall'be used to delineate limits for field moisture/density testing. Field linuts shall be
delineated for each soil type used, and at least one Standard Proctor and Permeability test per soil type shall
be performed, Field moisture density testing shall be performed ata frequency of one sample pet acre per
6-inch thick Lif per soil type.”

The requirement that centralized impoundment laes be installed under the supervision of an authorized
representative of the manufacturer in sections 78.59¢(e)}(2)(vi) and 78.59c{e)(4)(xii) raises a significant concern for
an.operator’s ability 1o comply without potentially causing significant delays. It is unknown how many
manufacturer répresentatives exist and ar¢.available fo-perform this supervision. Noble suggests thatthis
requirement be removed and replaced with the requirement that installation be perforied under the direction of att
appropriately trained professional.

Field testing of the flow zone would require an extremely complex testing scenario that would be very difficultto
develop and acquire approval at the Department’s regional level. The proposed subsectionas writien is therefore
impractical. The permeability/permittivity of geosynthetic flow zone products and aggregate meeting stabdard
AASHTO gradation are well known and documented. . As such, Noble supporis MSC’s suggested amendatory
language which reads: “(vii) Creates a flow zone between the secondary lner and the primary liner equal to, or
more permesble than, 1.0 x 10-2 cnv'sec., based on manufacturer/supplies™s published specifications.”

K

Due to the extremely high flow volumes that can be transmitted through geosynthetic flow zone products and many
aggregates, they can, in nearly every instance, more than adeguately transmit flow without piping. The requirement
for the use of transmission piping significantly complicates grading and liner configurations to-accommodate piping.
Toallow flexibility and alternative equivalency Noble’s supports MSC’s suggested amendatory language which
reads: “(viif) If the leak detection zone cannot adequately transomit detection zone flow, the'system shall contain a
perforated piping system capable of detecting and intercepting liquid within the leak detection zone and conveying
the Hiquid o3 collection sump.”

Feked

"Fhe requirement that centrilized intpoundment lines be ingtalled under the supervision of an authorized
reépresentative of the manufacturer in sections 78:59¢(e){(2)(vi) and 78.59¢{e){4)(xii) raises a significant concern for
an operator’s ability to comply without potentially causing significant delays. [tis unknown how many

13
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manufacturer representatives exist and are available to perform this supervision. Noble suggests that this
requirement be removed.

k%

Noblé is concerned that the requirement that operators dociument leakage rates weekly is overly burdensome.
Additionally, the language refers to making available upon request twice - redundant and one should be deleted,

%%

Noble asks that the Department clarifies its expectations with the requirement that an operator perform a second
“round™ of hydrogeologic investigation, “Round” needs to be defined for example; is it referring to 1 additional set
of samples?

wohd

Noble is concerned that the requirement for an extension of four quarterly tests i soil motiling is apparent i3
burdensome and could add a year 1o the already lengthy permitting process. Soil moitling does not provide
conclusive evidence of the seasonal high water table. Ay such, Noble supports the MSC’s suggested amendatory
language below:

“(4) 1f during the groundwater elevation study, groundwater elevation determined by surface water or
wells, or soil mottling in the absence of surface water or well data, is apparent within the intended confines
of the impoundment or within 20 inches of its base, or if the seasonal high waier table will be adjusted
using engineering controls in order to accommodate the impoundment, the requirements of 25 Pa. Codé §§
289.121-123 (relating to phase | application requirements — sit¢ analysis} must be followed aad the
groundwater elevations data must be collected within the first five months of the year.”

|
a
%
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As previously referénced in our general comments Noble believes this section is an example where regulations and
standards should be performance oriented and flexible rather than prescriptive. The prescriptive nature of this
section prevents the use of Best Available Technology. It'is Noble’s belief that the language should be revised to
allow alternatives. In addition, the use of the term “regulated substance” ini'this subsection creatés a confusing and
perhaps impossible standard to mest. A centralizéd impoundment may have a system that detects leaks, but it is not
clear what monitoring system could detect “the entry of regulated substances into the groundwater or surface water”
if those substances are not from the impoundment itself, and it is equally unclear why an operator would be
obligated to deteet the entry of all such substances. As such, Noble suppoits MSC’s suggested amendatory language
below:

“(g) Anoperator that operates a centralized impoundment shall install, operate and maintain a water
quality monitoring system that can detect the entry of substances contained in the impoundment into the
groundwater or surface water. The water quality monitoring system shall accurately characterize
groundwater flow, groundwater chemistry and flow systems on the site and adjacent area. The system shall
include the following:”

L 2% 2

Typically a 2-inch diameter pipé is used for groundwater monitoring wells. Itis'our understanding that d 4-inch
diameter pipe is being specified solely to allow the well to be used as an extraction well point, if needed, for a future
remediation. However, it is unlikely that & monitoring well itself would be used for this purpose. Nobleds
concerned that the added cost to drill a lasger bore and for increased materials to construct a well aré not reasonable.
Nobie recommends that the minimum well diamieter be changed to 2-inches.

L ld

Conditions are ofien encountered where 10 fest of casing cannot be installed, therefore it is Noble’s suggestion that
this requirenient be removed. Guidance could be included in the Department’s policy document for well
construction.

e

Noble hag significant concerns with this section. Requiring oversight by “the design engineer” unnecessanly
restricts the flexibility of operators to manage the construction of ceniralizéd impoundments. As such, Noble
supports MSC’s suggested amendatory language below:

“(k) The design engineer, or an appropriately trained professional, shall provide oversight for all aspects of
impoundmient construetion tv ensure that construction is completed in accordance-with the design and
guality assurance and quality control plan

e
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Subsections 78.59c(m)(5-7) list detailed requirements for the impoundment construction final certification report.
Ag the engineer is required to certify already, Noble contends that for the purpose of this section, the engineer stamp
should suffice.

Noble suggests that the requirement prohibiting an impoundments use until certification is received by the
Department be limited to “wastewater™ as there is no reason, nor environmental exposure associated with an
impoundments use for fresh water storage,

E Lk

Noble suggests that the language be modified to allow for an existing temporary impoundment to be reused fora
new well pad location. Allowing for reuse can help facilitate less a water storage program that is less impactful on
the landscape.  Otherwise a larger operation would be forced to build more impoundments. Nobie also reguests
clarification on the Department’s expectations Tor an opérator to maintain records of existing well permits or well
servicing activities, Additionally, in subsections 78.59¢(n)(2-4) regarding restoration of temporary impoundment
sites, Noble believes language should be modified to allow for circumstances where a landowner does not wish 1o
have the Tand returned to preconstruction contours or original condition.

e

§ 78.64a. Containment around oil and ¢ondensate tanks.

(a) If an owner or operator uses a tank with a capacity of at least 660 gallons or tanks with a combined
capacity of at least 1,320 gallous to contain oil or condensate produced from a well, the owner or operator
shall constrict and maintain a dike or other method of secondary containment which satisfies the
requirements under 40 CFR 112 (relating to oil pollution prévention) areund the tank or tanks which will
prevent the tank contents from entering waters of this Commonwealth:

Noble contends that the 660 reference is an antiquated number which was changed in the federal Spill Prevention
and Counter Control regulations several years ago. To maintain consistency between federal and state, Noble
reconmmends the language read “If an owner or operator uses a tank with a combined capacity of at least 1320
gallons...” Additionally, the réquirement with fespect 1o “regulated substances” is overly broad, Act 13, specifiesa
Hstof six materials that must be in containment systems when stored on unconventional well silés. See Section
3218.2(c). As such, Noble supports MSC's suggested amendatory language below:

16
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*(b} Well sites shall be designed and constructed using containment systeris and practices that prevent
spilly of regulated substancesto the ground surface and to prevent gpills from leaving the well site during
drilling and hydraulic fracturing operations.”

“(¢) Containment systems shall be used when drilling mud, hydraulic oil, diesel fuel, drilling mud
additives, hydraulic fracturing additives, or hydraulic fracturinig flowback is stored ot an ungotiventional
well site. This subsection does not apply to fuel stored in-equipinent or vehicle fuel tanks unless the
equipment or vehicle is being refucled at the well site.”

k¥

As previously referenced in our general comments about the drawbacks of overly prescriptive language, it is Noble's
suggestion that the language be todified to allow for flexibility. As such, Noble supports the MSC suggested
language which reads “(¢) Unless otherwise approvéd by the Department, containment systems shall meet all of the
following:”

Noble is cancened that this proposed subsection isioverly broad, would apply 1o ¢ement in cement trucks, and
conflicts with Act 13, which provides a specified list of materials that require storage in containmient systerms whick
are addressed in a previous subsection. As such, Noble suggests deleting subséction (€)(1).

kg

Per 3218.2(d) of Act 13, there is no mandatory secondary containment requirement when storing additives,
chemicals, oils or fuels. We recommend striking the first sentence. The final sentence of this subsection is vague
and potentially contrary 1o Act 13 which has nie such prohibition. As we understand, the Department’s concern is
that an impervious berm be used with the liner © provide sump capacity. As such, Noble suggests siating this
directly as in'the MSC s suggested amendatory language below:

“(f) The secondary containment shall have sufficient containment capacity to hold the volume of the largest
container within the sevondary containment area plus 10% to.allow for precipitation, unless the container is
equipped with individual secondary containment such as a double walled tank. Tanks thal are manifolded
together shall be designed in.a manner to prevent the uncontrolled discharge of multiple manifolded tanks.
A well site Hner that is not used in conjunction with an impervious berm does not constitute secondary
containment for the purpose of this subsection.”

wRY
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As previously referenced in our general comments about the drawbdcks of overly prescriptive language, it is Noble's
suggestion that the language be modified to allow for flexibility. As such, Noble supports the MSC suggested
language which reads, “(g) Subsurface secondary containment systems may be employed at the well site. Unless
otherwise approved by the Department, subsurface secondary containment shiall meet the following requirements:”

b

Toavoid unnecessary compliance stringency; the requirement for removing stormwater should be changed from “as
soun as possible’ to “as soon as practicable,” which in combination with the additional requirentent 10 ensure it is
removed prior to the secondary containment capacity being reduced by 10% will meei the intended goal. As such,
Noble supports the MSC’s suggested amendatory langusge for the last sentence of (b which reads,“(hy Stormwater
shall be removed as soon as practicable and prior 1o the capacity of secondary containment being reduced by 10% or

The reference to “regulated substance” is unnecessary and unclear in this subsection and as such Noble
suggests siriking the term “regulated.” Additionally, operators clean up spills to containment ag.a
standard. If a spill escapes containmend, the provisions of Sections 91.33 and 78.66 will apply.

g

For maty operators, it is not practical 10 store hard copies of inspection reports and maintenance records at the well
site; Often these records are maintained and made available electronically by operators to vatious parties wotking
on the well site. 1t is Noble suggestion that the language be amendmernt to instead require that inspection reports and
maintenance records be available for review upon request.

Ak

§78.65 Site restoration.
*#it(d) Restoration after drilling — Within nine months after completion of drilling a well, the owner or
operator shall restore the well site, remove or fill all pits used to contain produced fluids or residual
wastes and remove all drilling supplies, equipment and containment systems not needed for production.
When multiple wells are drilled on a single well site, post drilling restoration is required within nine
months after completion of drilling all permitied wells on the well site or 30 days after the expiration of
all existing well permits on the well site, whichever occurs Inter in time. Drilling supplies and equipment
not needed for production may only be stored on the well site if express written consent of the surface
Tandowner is obtained and the supplies or equipment are maintsined in accordance with'§ 78.64a.
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To-account for the dynamics of an operation like Noble’s where with one rig move we drill and compléte every well
on a pad in sequence; Noble sugigests that the section read "Restoration after completion”™ and tefer to restoration
after completion of a well and rather than restoration after “drilling” or “completion of drilling.” Additionally,
Noble contends 9 months IS an aggressive target and would request the Department allows 2-years for restoration
after comipletion in alignient with ciher statés in'the region.

e

78,65(d)(1)(iii) All areas of the site not needed to safely operate the well are restored to approximate original
conditions, including preconstruction contours, and can support the original land uses to the extent
practicable. The areas needed to safely operate the well include to the following:

{A) Areas used for serviee vehicle and rig access,

{B) Areas used for storage tanky and secondary containment facilides

{C) Areay used for wellhead(s) and appurtenant processing facilities.

(D) Area nsed for any necessary safety buffer limited to the area surrounding equipment that is physically
cordoned off to protect the facilities,

(E) Area used to store any supplies or eguipment consented to by the surface landowner,

(F) Area used for operation and maintenance of long-term PCSM best management practices.

Noble has significant concerns with this section, in particular the requirement o festore a pad to preconistruction
contours. Returning portions of a pad to preconstruction contours after drifling but before plugging would require
the use-of earth moving equipment, presenting a tisk 0 pad stability on an actively producing pad, not to mention
the dangers of working with that fype of equipment around Hve well heads. This interim-sarth work would mican
unnecessarily reé-exposing soil to erosion and sediment control risks. Additionally, there may be instances where a
landowner may not want a site restored 1o its original state that should be provided for. Noble requests that the
Department strikes the requirement to restore o preconsirnction contours in this section. Noble is also ¢oncerned
with subsection {(A), referring to an exclusion for areas used for service vehicle(s) and rig sccess. Noble requesis
that the Department adds language to clarify that this would include arca peeded for refractiring and workovers.

S ¥

78.65(A)(1)(i}3) The demonstration under paragraph (2) shall be submitted on forms provided by the
Depariment six months after the completion of drilling, for-appraval by the Department. The demonstration
st include all of the following:

To account for the dynamics of an operation like Noble's where with one rig move we drill and complete every well
on a pad in sequence Noble suggests that the sectionread “six months after completion of last well™ or “drilling of
tast well” rather than “afier the complétion of deilling  Also, the deadling for submitting forms for an extension
should align with the time frame triggering the restoration period, rather than an arbitraty 6 months after completion.

ek

78.65(d)(1){HH3) (F) Réturn the portions of the site notoccupied by production facilities or-equipment to
approximate original conditions, including preconstruction contours, and ¢an support the original land uses
to the exfeat practicable.

As previousty stated in 78.65(d)(1)(ii), Noble has significant concerns with the requirement to festore 8 pad 1o
preconstruction contours at thiy stage of the procéss. Noble réquests that the Department strikes the refeérence.to
préconstraction contoirs in this séetion. Additionally, Noble believes language should be modified to specify that
restoration requirements beaccording to the-conditions in the permit to account for those cirbumstances where a
landowner does not'want land returied to-its original state.

IRES(A D) Written consent of the Jandowner on Torms provided by the Department satisfies the

restoration requirements of this section provided the operitor develops and implements a site vestoration
plan that complies with paragraph 3(){(A)-(E} and all PCSM requirements in 25 Pa. Code Chapter 102,
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There is an inconsistency in this section ag it allows for a written consent from a landowner to deviate from the
regulations” restoration requirements, but thea the language then reiterates that restoration has to comply with the
régulation. Theré aré instances whete a landowner thay want something other than what the regulation prescribes.
Noble believes this section should allow the landowner consent forras iy lien of the regalation’s restoration
requirements.

78.65(¢) Restoration after plugging—Within nine months after plugging s well, the owneror

operator shall remove all production or storage facilities, supplies and equipment and restore the well site to
approximate original conditions, including preconstruction contours, and can support the original land uses
to the extent practicable,

This language should include exception language for instances where 4 landowner wanis sommething done with the
land other than what the regulation prescribes. Additionally, to allow for operations like Nobles where with one rig
wiove we drill and complete every well on a pad insequence, this section should read “after plugging the last well
on a pad.” Lastly, thissection seems to have the same requirements as the Erosion Sediment and Control General
Permit 2 for closing the permit. Noble asks that the Department clarifies the necessity of having redundast
conditions in a permit and in the regulation © restore a ite or elseé remove the superfluous requirement,

Requests for extension that include the information described in Act 13 should be approved, denied, or deemed to be
approved within 90 days of submission to the Department. The regulation should be structured to allow for
rénewsble two year extensions of the restoration deadline provided thé site restoration plan and appropriate PCSM
measures are fully implemented. This extension process is ¢ritical to avoid unnecessary earth moving activities for
reconstruction of a well pad should an operator plan to drill and produce additional wells on'the sameg pad Jocation at
some later time in the fiture. The risk of accelerated erosion and resulting sedimentation is much greater-during
earth moving activities that would take place if a pad would be made smaller or expanded, possibly multiple times in
the future; As such, Noble supports MSC suggested language for this section.

Ll

§ 78.66. Reporting and remediating releases.
*#x(3).Scope - This section applies to reporting and remediating spills or releases of regulated substances
on-or adjacent to well sites and access roads.

Noblé fequests that the Department clarifies how fag outside the Limit of Disturbance is considered “adjacent ti-well
sites.”

78.66{h) Reporiing releases -
g1t E) e JER1}

S1 e [epa AT DGy s skt (1)
LA spHLog release of a substanoe causing or threatening pollution of the waters of this
Commonwenlihy, [shall comply with the following reporting and corrective sction requirements; of § 91.33

{relating to incidents causing or threatening pollution).|

|2 0 ¥ 1 RG0S 0 1K 0 paisialed 8

Sections 78.66(b)(1) above and (2) below create a two-tiered release reporting system for the oil and gas industry.
The oil and gas industry is already subject to the requirements for reporting releases pursuant to 25 Pa. Code §
91.33, as.well as the nunterous federal reporting requirements under CERCLA, CAA, and EPCRA that provide
specified reportable quantity thresholds. In particular, Section 78.66(b)(1) as currently proposed would impose an
obligation to report any spill or release of 5 gallong ar more of a regulated substance over a 24-hour period that is
not completely contained by a containment system, This reporting obligation applies regardless of whether there is
any actual or threatened impact 1o waters of the Commonwealth. Noble recomends that this additional
regquirement be clarified and limited 1o reporting substances that are expressly listed in 25 Pa, Code Chapter 250 and
brine. Additionally, Noble supports-the MSC's suggested langnage below:

20

i
i
£
i
i
1
i




1
N2 2R ay

“M) Reporting releases -
(1) An operator or responsible party shall report the following spills and releases of regulated
substances to the Department in dccordance with paragraph {2):
(1) A spill or release of a regulated substance causing or threatening pollution of the waters of this
Commonwealth as required by § 91.33 (relating to incidents causing or threatening pollution); or
(i) A spill or release of 5 gallons or more of a regulated substance or brine over a 24-hour period
that is not completely contained by a containment system.”

This section requires necéessary corréctive actions that are to be taken following a'spill of release. However,
provigions of this section ar¢ phrased.as brodd objectives to be achieved, and would potentially creste lability where
factors beyond thie control of the operator prevent the attaitunient of the listed goals: ‘As such, Noble supposts MSC's
suggested amendatory language below:

“(3) Upon the occurrence of any spill-or-release, the operator or fesponsible party shall take appropriate
action to:

(i) Prevent the regulated substance from reaching the waters of the Commonwealth.

{ii) Prevent damage to property,

(i) Prevent impacts to downstream users of waters of the Commonwealth.”

Noble supports the need for regulatory flexibility to facilitate emergency response actions, however in this case, it
believes that the provision does not go far enough. Specifically, the regulations should be clear that pennits and
other forms of formal authorization are not to be required where to do so would delay timely implementation of
responseactions. In that regard, Pennsylvania’s regulations contain similar provisions to facilitate emergency
response actions under other regulatory programs. See, 25 Pa. Code § 287.101(d). Assuch, Noble supports MSC’s
suggesied amendatory language below:

(4) The Department shall 5ot require a permit or other formal authorization for tempordry rémediation
methods necessary to prevent or mitigate harm to the public health, gafety or the-environment. Tieatmernt
and storage may be at the site of the incident or at an alternative appropriate site. The operator or
responsible party shall prompily notify the Departnient if treatment orstorage will take placeat a location
that is not the site of the incident.

Noble is concemned thiat this section, desighed to addréss steps {6 decontaminate equipment used in responding toa
spillor release, is ummecessarily restrictive. Decontamination of equipment may be secessary if the equipment may
notbe needed is some cases. For example, if gpilled diesel fuel is recovered and placed in a tank that is dedicated to

21
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holding diesel fuel, there would be litle reason to empty and decontaminate the tank before putting more diese! fuel
in the tank, As such, Noble supports MSC’s suggested language below:

“(8) After responding to a spill or release, the operator shall decontaminate equipment, including storage
containers, processing equipment, thicks and loaders, where necessary and appropriate, before returning the
equipment to service.”

ek

Neither Act 2 nor 25-Pa. Code Chapter 250 inchudes a statewide health standard for chiorides in soil. While brine
releases or spills from oil and gas industiy activities occur infrequently, when they do ocour there are significant
unfiecessary complications and costs related to the remiediation of these releases or spills that result ffom the lack of
a chloride standard,

el e

The Department’s proposed language in this subsection would not be iecessary in light of MSC’s proposed change
10 Section 78.53 which Noble supports. Gathéring line Constriction is an “ofl and gas operation”; as'déefined in Act
13, and erosion and sediment control requirements for oil and gas operadions are addressed in Section 78.53. 1t
would be Noble's suggestion that the Department deletes subsection 78.68(a). If the Department ingists on the
proposed section, Noble asks that it clarify what would qualify as “supporting facilities.”

Ld i

ek

Noble asks that the Department provide éxception language for when materials staging for gathering line
installations ouiside.of 50 feet may not be possible-and clarification on what is meant by “jurisdictional floodway.”

o
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The Department’s proposed language would not be necessary in light of MSC’s proposed change to Section 78.53
above. - Gathering line construction is an “oil and gas operation”, as defined in Act 13, and grosion and sediment
control requirements for oil and gas operations are addressed in Section78.53. Noble supports MSC’s suggested
amendatory language and in tum deleting this subsection 78.68(g).

L 2 3

Toavoid inconsistencies between state and federal laws, Noble recommends the proposed definition language in
78.1 for “Gathering Pipeline” language be struck and instead incorporate by reference the definition in 49 CFR
192.3 and the guidance around jurisdiction for gathering lines in 49 CFR. 192.8.

e ded

‘Nobie contends that the language needs to be modified to aliow for instances where it may be more practical and/or
less invasive to cross watercourses and/or bodies of water below ground surface, Noble supports MSC's suggested
language forthis section:

“(b) Temporary pipelines that transpon fluids other than fresh ground water, surface water, water from
water purveyors or approved sources, shall be installed aboveground except when crossing pathways,
roads, railways, watercourses, or bodies of water where the pipeline may be instalied below ground
surface.”

Bk

Noble suggests this section be modified {o note that a water management plan is not needed for water
source locations outside of Pennsylvania. Noble also requests that the Department identifies & process
by which an operator can amend an approved WMP for insubstantial changes.

The SRBC “requirements” that the Department would impose under this section are ambiguous as written. Some
SRBC requirerents are part of individual water withdrawal docket sonditions and could nint be implemented
outside of the SRBC. In addition, the Department would impose conditions on water withdrawals or purchases
solely by this industry in the Ohio River basin without imposing such conditions on other industries-withdrawing

23




nobl
= ggeefgy

orpurchasing water, This proposal to adopt SRBC requirements lack specificity and cannot be implemiented as
written. Noble supports the MSC suggestion that 78.69(b) should be déleted.

La s

§ 78.73. General provision for well construction and operation.

The location coordinates for a large number of wells that may exist in the Department’s database are likely derived
from sources other than field GPS coordinates. Some coordinates may have been derived from old maps. For'a
variety of reasons, a well-with lavlong coordinates in the Departinent’s database may niot be visible on the ground,
perhaps because the coordinates gre inaccurate, or possibly because the 'well does not exist. The ebligation fo
visually mositor wells is subjective and it may not be possible to get pernission to access the surface near an
shandoned well. Itis not practical to continuously monitor wells over long periods of time. The use of électronic
‘monitoring may be possible'in some cases. Noble supports the MSC’s suggested language for this section below:

*§ 78.73. General provision for well constriction and operation.

{¢) Orphatied or abandonéd wells in the vicinity of a well whick is hydraulically fractured that are
identified pursuant to section 78.52a(c) and that can be located on the ground using reasonable efforts shall
beanonitored during periods'of actual fluid pumping operations; provided that surface access 6 suchiwells
can'be obtained. Such monitoring shall include a visual inspection of the well at least every Tour houirs, or
following ecach stage of hydraulic fracturing, whichever is shortér, or other monitoring artangement
approved by the Department. “The operator shall immediately notify the Department of any change to the
well being monitored and take action to prevent poliution of waters of the Commonwealth or discharges to
the surface.”

£

§ 78.122. Well record and compietion report.

{a) Foreach well that is drilled or altered, the operator shall keep.a detailed drillers log at the well site
available for inspection until drilling is completed. Within 30 calendar days of cessation of drilling or
altering a well, the well operator shall submit a well record tp the Departmentan a form provided by the
Department that includes the following information:

Noble contends that 30 days from “cessation of drilling” is a confusing trigger and a short time frame for a multi-
well gite. The information required in the reports is difficult to obtain the in 30 days on a multi-well site. Noble
suggests the language be-modified to require reports “90 days from rig release™ or *90 days from the end of 3
completion of a well”

%A

Noble recommiends that the Depastment strikes requirements to report country of origit and manufacture of tubular
steel products used in the construction of the well. This requirement serves no protective environmental purpose and
is difficult to.obtain,

5%
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78.122(b) ‘Within 30 calendar days affer complétion of the well, when the well is capable of production, the
well operator shall agrrange for the [submit] submission ofa completion report to the Department on a form
provided by the Department that includes the following

information:

Noble suggests that the Department clarifies for Sections 78.122(b)(6)(1ii,iv,v) whether submission to FracFoous
covers the reporting requirement,

L B R

§ 78.123. Logs and additional data.

(2). H requested by the Department within 90 calendur days after the completion [of drilling] or
recompletion of drilling [of 8 welll, the well operator shali submit to the Department a copy of the electrical,
radioactive or other standard industry logs run on the well

To avoid confusion, the Department should strike “recompletion of drilling™ and insert “recompletion of a well.”
Additionally, Noble supports that inclusion of a 2 year confidentiality clause to prevent the sharing of an operator’s
logs and data, both of which represent a significant capital investment and competitive advantage.
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